State v. Houser Respondent\u27s Brief Dckt. 39903 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs
5-14-2013
State v. Houser Respondent's Brief Dckt. 39903
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law.
Recommended Citation
"State v. Houser Respondent's Brief Dckt. 39903" (2013). Idaho Supreme Court Records & Briefs. 712.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/712
IN THE SUPREME COURT OF THE STATE OF IDAH OPY 
STATE OF IDAHO, ) 
) No. 39903 
Plaintiff-Respondent, ) 
) Washington Co. Case No. 
vs. ) CR-2011-1049 
) 
DONALD LEONARD HOUSER, ) 
) 
Defendant-Appellant. ) 
~~~~~~~~~~~~~) 
BRIEF OF RESPONDENT 
APPEAL FROM THE DISTRICT COURT OF THE THIRD JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE 
COUNTY OF WASHINGTON 
HONORABLE SUSAN E. WIEBE 
District Judge 
LAWRENCE G. WASDEN 
Attorney General 
State of Idaho 
PAUL R. PANTHER 
Deputy Attorney General 
Chief, Criminal Law Division 
DAPHNE J. HUANG 
Deputy Attorney General 
Criminal Law Division 
P.O. Box 83720 
Boise, Idaho 83720-0010 
(208) 334-4534 
ATTORNEYS FOR 
PLAINTIFF-RESPONDENT 
BRIAN R. DICKSON 
Deputy State Appellate 
Public Defender 
3647 Lake Harbor Lane 
Boise, Idaho 83703 
(208) 334-2712 
ATTORNEY FOR 
DEFENDANT-APPELLANT 
TABLE OF CONTENTS 
PAGE 
TABLE OF AUTHORITIES .............................................................................. ii 
STATEMENT OF THE CASE .......................................................................... 1 
Nature of the Case ................................................................................ 1 
Statement of Facts and Course of Proceedings ................................... 1 
ISSUES ........................................................................................................... 2 
ARGUMENT .................................................................................................... 3 
Houser Has Failed To Meet His Burden Of Showing The 
District Court Abused Its Discretion In Ordering Restitution 
For The Victim's Economic Losses Incurred As A Result Of 
Heuser's Criminal Conduct ................................................................... 3 
A. Introduction ................................................................................ 3 
B. Standard Of Review ................................................................... 3 
C. Restitution Properly Includes A Victim's Wages 
Lost Attending Court Proceedings Pertaining To The 
Defendant's Case ...................................................................... 3 
D. Houser Has Failed To Show That Restitution Ordered 
By The District Court Is For Emotional Distress Suffered 
By The Victim, As Opposed To A Different, Allowed Purpose ... 7 
CONCLUSION ................................................................................................. 7 
CERTIFICATE OF SERVICE .......................................................................... 8 
TABLE OF AUTHORITIES 
CASES PAGE 
State v. Doe, 140 Idaho 873, 103 P.3d 967 (Ct. App. 2004) ................................ 5 
State v. Doe, 146 Idaho 277, 192 P.3d 1101 (Ct. App. 2008) .............................. 4 
State v. Higley, 151Idaho76, 253 P.3d 750 (Ct. App. 2010) ........................... 3, 4 
State v. Hooper, 2006 WL 2328233 (Idaho App. 2006) ....................................... 5 
State v. Lampien, 148 Idaho 367, 223 P.3d 750 (2007) ....................................... 5 
State v. Olpin, 140 Idaho 377, 93 P.3d 708 (Ct. App. 2004) ................................ 5 
State v. Parker, 143Idaho165, 139 P.3d 767 (Ct. App. 2006) ............................ 4 
State v. Russell, 126 Idaho 38, 878 P.2d 212 (Ct. App. 1994) ............................. 5 
State v. Straub, 153 Idaho 882, 292 P.3d 273 (2013) .................................. 3, 4, 6 
STATUTES 
l.C. § 19-5304 ................................................................................................... 3, 4 
ii 
STATEMENT OF THE CASE 
Nature of the Case 
Donald Leonard Houser appeals the district court's order of restitution, 
entered following a jury's guilty verdict and the district court's imposition of 
sentence for aggravated assault. 
Statement of Facts and Course of Proceedings 
A jury found Donald Leonard Houser guilty of aggravated assault. (R., p. 
88.) The victim - Hauser's younger brother, Douglas (PSI, p. 2) - filed an 
affidavit for restitution totaling $1, 102.40 (Augmentation, 4/13/12 Aff. for 
Restitution). Shortly thereafter, the district court sentenced Houser to a term of 
five years with two years fixed, and ordered restitution in the amount requested. 
(R., p. 99.) Houser objected to the restitution, and the district court set a hearing. 
(R., p. 109.) Following the restitution hearing at which Douglas testified, the 
court entered an amended order directing Houser to pay Douglas $936 in 
restitution. (R., pp. 113-14.) Houser timely appealed from his judgment of 
conviction. (R., pp. 99, 105-06.) 
1 
ISSUES 
Houser states the issue on appeal as: 
Whether the district court exceeded its statutory authority when it 
ordered Mr. Houser to pay restitution for losses which were not the 
result of his criminal conduct, and for losses which were claimed for 
emotional distress. 
(Appellant's brief, p. 6.) 
The state rephrases the issue as: 
Has Houser failed to meet his burden of showing the district court abused its 
discretion in ordering restitution for the victim's economic losses incurred as a 
result of Heuser's criminal conduct? 
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ARGUMENT 
Houser Has Failed To Meet His Burden Of Showing The District Court Abused 
Its Discretion In Ordering Restitution For The Victim's Economic Losses Incurred 
As A Result Of Heuser's Criminal Conduct 
A. Introduction 
Houser asserts that the district court exceeded its statutory authority in 
ordering restitution to Douglas. Although Houser cites relevant Idaho case law, 
he misapplies it. Also, Houser mischaracterizes the facts in the appellate record. 
Applying the law to the undistorted facts, Heuser's argument fails. 
B. Standard Of Review 
In reviewing a restitution order, the appellate court will not disturb the 
district court's factual findings "if supported by substantial evidence." State v. 
Straub, 153 Idaho 882, _, 292 P.3d 273, 276 (2013) (citation omitted). 
"Substantial evidence is such relevant evidence as a reasonable mind might 
accept to support a conclusion." kl_ Whether to require restitution is within the 
trial court's discretion. State v. Higley, 151 Idaho 76, 78, 253 P.3d 750, 752 (Ct. 
App. 2010) (citation omitted). However, the district court's power to order 
restitution to a crime victim is limited to that authorized under statute, I. C. § 19-
5304. & Interpretation of this statute is a question of law over which the 
appellate court exercises free review. Straub, 153 Idaho at_, 292 P.3d at 276 
(citation omitted). 
C. Restitution Properly Includes A Victim's Wages Lost Attending Court 
Proceedings Pertaining To The Defendant's Case 
A purpose of restitution is to "obviate the need for victims to incur the cost 
and inconvenience of a separate civil action" by compensating them for their 
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losses. Higley, 151 Idaho at 78, 253 P.3d at 752 (citation omitted). Restitution 
also benefits the state by promoting "the rehabilitative and deterrent purposes of 
the criminal law." State v. Doe, 146 Idaho 277, 283, 192 P.3d 1101, 1107 (Ct. 
App. 2008) (Doe II). Unless "inappropriate or undesirable," the district court 
"shall order a defendant found guilty of any crime which results in an economic 
loss to the victim to make restitution to the victim." l.C. § 19-5304(2). 
Restitution may only be ordered for "actual economic loss suffered by a 
victim." Higley, 151 Idaho at 78, 253 P.3d at 752 (citing l.C. § 19-5304(1 )(a), 
(2)). Under the statute, economic loss includes lost wages and "necessary 
expenses ... incurred ... to address the consequences of the criminal conduct," 
but excludes less tangible damages such as emotional distress. Higley, 151 
Idaho at 78, 253 P.2d at 752 (other citations omitted); l.C. § 19-5304(1)(a). 
Speculative, prospective losses are also excluded from restitution. Straub, 153 
Idaho at , 292 P.3d at 281. The district court determines economic loss based 
on a preponderance of the evidence. l.C. 19-5304(6); Straub, 153 Idaho at_, 
292 P.3d at 280. At a restitution hearing, the parties may present evidence, and 
the district court may consider hearsay. & 
Houser contends the district court abused its discretion in ordering 
restitution for Douglas's losses that were not incurred "to address the 
consequences of [Houser's] criminal conduct." (Appellant's brief, pp. 8-9.) As 
House acknowledges, restitution may include "expenses incurred in attending 
the restitution hearing and other criminal proceedings." (Appellant's brief, p. 8 
(citing State v. Parker, 143 Idaho 165, 167, 139 P.3d 767, 769 (Ct. App. 2006)).) 
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However, Houser asserts that Douglas's requested expenses did not result from 
his crime under applicable tort law causation analysis. (Appellant's brief, pp. 8-9 
(citing State v. Lampien, 148 Idaho 367, 374, 223 P.3d 750, 757 (2007)).) 
According to Houser, several losses claimed by Douglas were "optional costs," 
and thus were not a "reasonably foreseeable" result of his crime. (Appellant's 
brief, pp. 9-10.) The cases cited in Heuser's brief do not support his arguments, 
but instead support the order of restitution. (Appellant's brief, p. 10.) 
Houser notes that at many hearings for which Douglas claimed lost 
wages, Douglas did not testify, and thus argues his attendance was optional. 
(Appellant's brief, pp. 11-12.) Importantly, none of the cases cited by Houser 
limits restitution to lost wages incurred when testifying in court proceedings. See 
State v. Russell, 126 Idaho 38, 39, 878 P.2d 212, 213 (Ct. App. 1994). In Doe, 
the court affirmed restitution to the victim's parents for wages lost from time off 
work accompanying the victim to "court proceedings or other matters related to 
Doe's case." State v. Doe, 140 Idaho 873, 880-81, 103 P.3d 967, 974-75 (Ct. 
App. 2004) (abrogated on other grounds in State v. Hooper, 2006 WL 2328233 
(Idaho App. 2006)). And in Olpin, the court affirmed restitution for wages lost 
because employee time was redirected to investigating the impact of defendant's 
crime, as well as time spent providing testimony in court. State v. Olpin, 140 
Idaho 377, 379, 93 P.3d 708, 710 (Ct. App. 2004). Thus, Idaho case law fails to 
support Heuser's contention that restitution for lost wages is limited to leave from 
work to testify. 
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Here, the district court heard testimony from Douglas and considered 
Douglas's affidavit and supporting documentation. (See 5/14/12 Tr.) The 
documentation included Exhibit 1, which showed Douglas's total time off work for 
court (90 hours), multiplied by Douglas's rate of pay ($10.40 per hour), for a 
product of $936.00. (Augmentation, Exhibit 1.) Douglas testified that he 
prepared Exhibit 1. (5/14/12 Tr., p. 168, L. 23 - p. 169, L. 5.) The district court 
found the amount requested by Douglas for work time lost to attend court -
$936.00 - to be an actual expense incurred by the victim resulting from Houser's 
crime, and ordered restitution accordingly. (R., pp. 113-14.) The finding is 
supported by substantial evidence, in the form of Douglas's testimony and 
written calculations. 
Houser claims Douglas admitted that the court proceeding on August 31 
took "only one hour of [his] day." (Appellant's brief, p. 12.) The transcript shows 
that, when asked if he spent about one hour "in court that day," Douglas testified, 
"I do not remember." (5/14/12 Tr., p. 177, Ls. 20-25.) Explaining why he took 
whole days off from work to attend court, Douglas testified that his work 
commute was "46 miles round-trip." (5/14/12 Tr., p. 173, Ls. 10-19.) The district 
court found that Douglas had a right to be present at all court proceedings, and 
"given the uncertainty of how long a proceeding might take, I think it's reasonable 
that he take the day off." (5/14/12 Tr., p. 188, Ls. 2-5.) Houser has failed to 
show that the court's findings were not supported by substantial evidence. 
Those findings must not be disturbed on this appeal. See Straub, 153 Idaho at 
_, 292 P.3d at 276. 
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D. Houser Has Failed To Show That Restitution Ordered By The District 
Court Is For Emotional Distress Suffered By The Victim, As Opposed To A 
Different, Allowed Purpose 
Houser also argues that lost wages claimed for August 22, 24, and 25, 
2011 were due to emotional distress. (Appellant's brief, p. 15.) However, as 
shown by Exhibit 1 and the court's comments, restitution was not ordered for 
those days. Instead, restitution was ordered for Douglas's time in court. 
(5/14/12 Tr., p. 188, Ls. 2-5; Augmentation, Exhibit 1; R., pp. 113-14.) Because 
the record shows the court did not award restitution for the days challenged by 
Houser, he has failed to show error. 
CONCLUSION 
The state respectfully requests that the Court affirm the district court's 
order of restitution. 
DATED this 14th day of May, 2013. 
~ 
Deputy Attorney General 
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